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~vern~ Hou~ But in actions on ]~ii~ of ~e~ulg% o~

AucEand, August 8th, 1857. PromissOry Notes, or other written i~,
ment~ any. of t]~e pa~ t~ whioh ~e de~
hated by the initial -~er or ]ettel% or same

k~

l(~ e~fi~e at the powent in me vestedt by
1 "Tim Resideat M;gi~trates’ Ceurts Exteasi~
eli Jmfisdletion Aeh 1856," I, Trto~tAs GoR~
B~W~, the Governor of the Colony o£ New

hereby establish the following Rules mac]. Orden
far a~ p~ceediug~ umier the said Act in the
Re~ Maglf~rs~’s Court of ~ ie
the ~ Colony.

THOmAs Go~z BROW~
Governor.

SYI)NzY Sz~PHZtr.
Chief Justice.

GENERAL :]~I~LES o] Praet@e and Pro.
tenure in the Resident Magistrate~s Corn.t,
~latw~, under the "Reslde~t Maffistrates"
~et# Extension of Jurisdiakm

1. Every action in the Resident Maglstrate’s
Court, shall be commenced by taking out a
summons, which summons shah be in the form

the sehedul~ hereuuto an~xed marked A.
2. Tim summons shall set forth the chr~s~iaii

or firstoname ~r mame~ o~ the de~endant tmci

and ~ be held valid m every case where the
~ff or his ~ttoruey files a written deelara-

"atathal~ that he has made enquiry and
eann6t fin~out the christian or first names (if
the def~daat in fulL

contraction of the christian or first name o~
names, it will be "sufficient in any summon~
issued against such party, to devigna~e such

eontt~aet[on of the ehvist~a~ or tL~st na~e or
"names instead of stating the e~stian or fn~
name or names in full.

3. Any party may be designated in ~h~
summons by any name or names which ~e may-
have acquired by usage or reputation, whether
any such name be the christian or first name or
the surname.

4. In every such summons shall be men-
tioned the place, and eonnty or d~striet, of the
resideneeofthe plaintli~, ~md also the ~Ce and
county or" district of the residence o~ the de-
fendant, or wherein the defen(~ant shall be or
supposed to be, together with the calling or
description of the de~ndant.

But if the plaintiff at the time of issuing" the
summons shall be ignorant of the defeadm~
place of abode, or where he is to be found, ~,
s~all suffice to describe him as "late of
naming the last known place of almde.
¯ 5. The summons matt e(mt~n the names of

¢1! the plaintiffs ha the action, and lik~ of
’all the de~ndan~’ " .....

6. The summons shall requite the c~ef~na~’nt
to appear at the Resident Maglstrate’s Court,
Auckland, to answer the plaintiff’s demand’
at a’ certain time to be named in s~ieli sum--
ions. ¯ " ¯



The time so to be named shall be the Court
day next after the expiration of a certain num-
ber of clear days after personal service of the
summons, according to the scale of distances of
the residence ,of the defendant from the Court
House, by the nearest available road, which
scale is set out in the schedule hereunto an-
nexed, marked B.

7. No Solicitor shall take out any summons
on behalf of an,y plaintiff or shall appear for
any defendant~unfil he shall have fled with
the Clerk of the Court a warrant or authority

dant as th~ ease ~ay be in ~he f0~ h/thb
schedule hereto annexed, marked C. But it
shall be sufficient for a Solicitor to sign a
written declaration; that he is authorlsed to
act as Solicitor in the action on behalf 6f such
plaintiff or defendant, provided that he file a
regular warrant signed by the party himself
as early as may be afterwards.

8. Upon every summons shall bp. endorsed
by ~he Clerk of the Court the actual amount of
what the plaintiff claims for costs, in respect of
such sammons and of the service thereof and
incidental thereto, and also a memorandum that,
upon payment of the plaintiff’s claim and costs

the Clerk of the Court two clear days before
the day of hearing, proceedings in the action
will be stayed. .

9. A copy of the summons must be served
personally on the defendant. If there ,be more
defendants than one it must be served upon
each of the defendants.

But if the summons is against husband and
~e, service on the husband alone will be suffi-
dent. - : :".
: ~ Whetathe defendants are sued as c~Tp~ners
m ~n?~J~cle or business, serwce on one ~t~e
co-parmers shall be deemed good service on all
thd.co-paxtners.

I0. If the summons be served on a Sunday,
Christmas day,. or Good Friday, such Service
Shall be wholly void.

il. Personal service is unnecessary wl~en, a
solicitor has undertaken in writing to adcept
~ee on behalf of the defendant. In such
ease it is sufficient to leave a copy of the sum-
mons at the office of such Solicitor.

12. An affidavit in the form marked D in
the schedule hereto annexed, showing the per-
sonal service of a copy of the summons toge-
ther with a copy of the bill of particulars, and
the time and place of the service, may be filed
by the plaintiff in the office of the Court. Such
a~davit being filed the plaintiff may then pro-
ceed in theaction, even though the defendant

tO appear,
13. A ec;py of the particulars of demand

shall be annexed to and delivered with the
summons.

14. Where a plalntif~ shall seek to recover
compensation for special damage, but such

--~~mag~ shag not be" essentlai~:,to the
cause of action, he shall at the foot, or ~n, the
particulars of demand give notice of such
special damage, and the nature and amoun~
thereof.

15. Where a defendant shall be allowed by
law to give evidence in mitigation of damages,
and shall propose to offer such evidence, he
shall give notice of the nature of the matters
so to be given in evidence at the foot of his
written defence to be delivered to the Clerk of
the Court as hereinafter mentioned.

16. Whenever a defendant in any action for
possession of goods, or for damages for the
withholding or ~non-dellvery or conversion
thereof, shrill rely upon a right of ownership,
over such goods, wl~ether al~solute or limited,
in himself or in a third person, he shall set
forth ~ii~ ~m~ts out,of wifich
such right shall arise.

17.~ In every ease’~where the plainti~ ’shall
seek to recover a sum of money made ul~ of a
number of distinct items, he shall set forth in
his particulars: of demand the several~ items,
their dates and amounts.

18. In any ease in which the plaintiff shall
give credit in the particulars of his demand for
any sum or sums of money therein admitted to
have been paid to the plaintiff, and shall set
forth in such particulars the dates of such pay-
ments respectively, it shall not be necessary for
the defendant to state the payment of such
sum or sums in his written defence. But if
the defendant shall rely on any other or further
payments not admitted in the plaintiff’s partic-
ulars of demand, he shall in his written ddence
state the same specifically, stating the dates of
such payments respectively’,

19. Also if the plaintiff shall not set forth the
dates of the payments admitted to have been made,
the defendant shall in his written defenee state
specifically all the payments upon which he
shall rely, setting £,o’rt~h" the da~s respectively.

dates of the several payments relied on, it may
be set aside as irregular.

21. Where the defendant claims a set off,
he shall set forth such particulars thereof as
would be necessary in ease he were sueing
thereon---otherwi~ it may be set aside as ir-
regular.

22. Where a set-off is claimed exceeding irt
amount the sum claimed by the plalntiff, the
defendant shall be at liberty to add to his par-
ticulars of set-off a notice, that he claims to
recover the excess, and the same may be re-
covered accordingly.

23. The particulars of demand, set-Q.i~ or
payment annexed to any written defence~ tc~
be t/tken as a part of such defence, to all intents
and purposes.

24. In any action brought by a man and hi~
wife for any injury done tO the-wife in respect
of which she is netessarily joined as co-plaintiff;
it shall be lawful for the husband to add thereto:
claims in his own right, and separate actions
brought in respect of such claims may be con-
solidated if the presiding Judge shall think fit.

S6~, *of’a ¢hatt~-
a claim for damages for the det6ntion or non-
delivery or deterioration of the same may b~
joined.

26. The plaintiff may serve upon the de-
t
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fondant or his Solicitor at any time before the opposite party adjourn ~l~e case until the next
trial, notice in writing that he does not intend ~ourt day, the defendant paying the cost8
to bring the same to trial at the time fixed. [ of such adjournment.
Whereupon the defendant shall be entitled to I 34. At any time before the verdict is giver,
We his coats of preparing for trial taxed, and [ the Jury may, by consent o£ both parties, be
shall have an order for payment of such amount I discharged from giving any verdict. Where-
as he shall be found by the Clerk of the Court upon the action shall be wholly at an end, lin-
go have reasonably incurred in so preparing, less the parties shall then agree to the contrary.

27. Every cause shall be tried in the order When the Jm-y are thus discharged, each party
in which it has been entered, without preference has to pay his own eo~gs.
or delay, unless it be made out to the satiffac- 35. When points ~ law arise incidentally
glen of the presiding Judge in open Court, that during the trial, the counsel of the party mak-
it is impracticable or inconvenient so to do, who ing the objection, or submitting the point, has
thereupon may make such order for the trial of the right of reply.

~ecfion, the opposite Counsel will be allowed toplaintiff’s counsel and Witnesses be not in at-
ten(lance, the presiding" Judge may order the
cause to be transferred to the bottom of the
causeqist for that day, and if the trial be
delayed in consequence thereof, to a future day,
t~i~plaintiff shall pay the extra costs occasioned
the~by.

29. If the set-off be proved to an amount
less than that of ~the plaintiff’s demand, the
pIalntiff shall have a verdict for the balance of
his demand after deducting the portion of the
set-off proved by the defendant.

If the set-off be proved to an amonnz ex-
ceeding that of the plaintiff’s demand, and the
defendant have given notice under Rule 22
thai: he claims to recover the excess, the defen-
/l~t shall have ~dict for such excess toge-
ther with his c0s~a~

30. Where interest upon any sum shall be
recovered or allowed in any suit, but the rate of
such interest shall not have been previously
agreed upon by the parties thereto, the party
entitled to such interest shall not recover or be

rate of eight pounds per cent. per annum.
31. On the trial of any action in which the

plaintiff’s demand, or the set-off shall consist of
a number of items, the presiding Judge may
put one or more items separately to the Jury
and take separate and successive findings there-
on, in case it shall appear to the presiding
Judge that such a course of proceeding will be

)bserve on the case or authority so cited.
36. Costs in the cause shall be paid by the

party against whom judgment shall be given :
Provided that if the plaintiff in any action for
the recovery of damages shall recover by the
verdict of the Jury or presiding Judge less
damages than 20s. such plaintiff shall not be
entitled to any costs whatever, unless the pre-
siding Judge shall immediately afterwards
certify that he is of opinion that the costs
ought to be allowed.

37. A plaintiff or defendant having ob-
tained a verdict, shall be entitled to issue ex-
ecution at the expiration of 48 hours, unless the
presiding Judge who tries the cause shall order
execution to i~me at an earlier or later period,
with or without terms.

38. Every judgment debt shall carry m~rest
at the rate of eight per cent. per annum, from~
the time of entering up. the judgment until the
same shall be satisfied, and such interest may
be levied by a warrant of distress on such

This Rule applles to judgments for costs
only, as well as to judgments for debt or
damages.

39. In every case of execution the party
entitled to execution may levy the fees ando x,ex
penses of the execution, over and above the
sum recovered.

40. When there are cross judgments for
convement or likely te prevent error or con- money between the same parties, whether for
fusion. And in cases tried by the presiding debt or damages and costs, or for costs alone,
Judge, he may give judgment on one or more the one may be set off against the other by
items, the vertUct shall be entered according to leave of the presiding Judge.
the result of all such findings. But no such set Off of one judgment against
~ 32. In any action, and at any time before the another shall he allowed to the prejudice of the

Jury have retired to consider their verdict or Solicitor’s lien for costs due to him ~ the par-
fli~presiding Judge has given his judgment, ticular action against which the set off is
the plaintiff may elect to be non-suited, after sought.
a non-suit the plaintiff may proceed again to 41. It shall be lawful for the defendant in an
%rlal, all the costs of the former trial being first action for the possession of a specific chattel, to
paid by him. deliver the same to the plaintiff and to pay into

. 33: In every case i~ shall be compulsory on Court a sum of money by way of compensation
th~defendaiat or his solicitor to state ~tplieitly for the detention thereof or damage thereto.
tl~ ~ature Of his defence ~ to Cleliver such 42. If the plaintiff refuse to accept the sum
d~/*dnee in writing, to the Clerk of the Court paid into Court as a satisfaction Of ’tlae claim in
two clear days before the day of hearing’. And respect of which it is paid in, and proceed to
in the event of the defendant or his Solicitor so trial, and at the trial fail to recover more than
failing to deliver such defenee as aforesaid the [ the amount paid in, the defendant’s costs in-
presiding Judge may on the application of the curred subsequently to the paymest into
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Court, shall be~’~b~~’ by the plaintiff.

43. If there be tw~b’or more causes of action
in the’ bin of particiilars the defendant may pay
money into Court upon onev of them.

44: In pa~ng money into Court, the defen-
dant shall specify the cause of action orparticu-
far part of:~he piai~tiff’s claim, in respect of
Which the money is paid in.

45. A defendant will not be allowed to pay
money into Court and also state a defeuce ~to
the same part of the bill of particulars as to
width the money is paid in.

4~, t£ the money be paid into Court on ae-
dog, at ofs d~bt dne to the plaintifl~ tim p.~.~:
tiff may at once take the mon~y’~ of
Court’- and in such case the money paid into
Court belongs to theylaintiff, even though the
[d~ be nonsuitedor though the defendant
di.during the action: and if the plaintiff die
dmCmg the action, his executor or administrator
is entitled to it.

47. But if money be paid iuto Court as a
~fisf’~etlon for damages claimed by the plaintiff,
and the plalnth~ take the money out of Court,
he shall be deemed to have accepted it in satis-
fact~n of the whole claim in respect of which
it ~ paid in. If he decline to accept it and
~edto t~dal, he shall be entitled to so much
only ~ he shall recover for damages, and the resi-
due (if any) shall be returned to the defendant.

48. The plaintiff may at any time before the
trial, if he choose not to proceed further, ob-
t~n his costs up to the time of the payment of
the mouey into Court, paying, however, to the
defendant any costs which he may have incurred
subsequently.

4~.:.Upon the application of either party and
.~ ~dad~ by such ~y of I~ ~te~t
~ any.floCupae~t, to the production of which
ha~" ~Tor the p~ o’f ~eo~~
otherwise, is in the possession or power o~ the
opposite party, it shall be lawful for the pre-
sldlng ~’iidg~ ¢o order that the party against
whom such application is made (or~ if such
party is a hedy corporate, that some ot~de~ to
he named of such body corporate), shall answer
an afl~lavit, stating what documents he o1’ they
haa or. have ~in his or their possession or power,
relati:ng to the matters in dispute, or what he
knows to the custody they or any of them are
in and whether he or they objects to or object
(and’if so onwhat grounds) to the production 
such as are in his or their possession or power: ancr
upo~ si~bh ai~davit being made the presiding
Judge may make such further rule or order
thereon as shall be just.

50. Where it is shown tO the satisfaction of
the Court by affidavit, that certain parts of the

or documents to be produced do not re-
ia~te.1~d’t~ matters in dispute, the party produc-
ing the same will be allowed to seal up such
parts.

51. If the plaintiff shall not proceed to trial
at the time fixed, the defendant will be entitled
~o ~~.~..he.~may have reasonal~ia~
c~¢]f~i’~ew to tSe trla], before h~ re-
ceived notice in writing from the plaintiff of his
intention not to proceed to trial. And he shall

be entitled to have them taxed forthwith andto
have an order for ~)ayment of the same.

52. When it snail be made to appear that
by reason of the absence of a material witness
for either p/trty, or on other grounds, it is ne-
cessary for the purposes 0fj~tice to postpone
the t~al, the presiding Judge may put off
the tria! to another day to be fixed by both
parties or b~. the presiding Judge.

The applleatlon to postpone the trial shall be
made promptly after the cause for it is known.

It may be naade to the Judge even after the
cause has been called on, bat not a/ter tlm first
witness is sworn.

SS. 1~ ~~bb fnade ~n theg~md
of the absence of a material witness, it shall be
supported by an affidavit showing the endea-
yours which have been made to secure the at-
tendance of such witness on the trial, and the"
likelihood of the witness being forthcoming at
the time proposed for the future trial.

54. When the trial is thus put oit~ the party
applying for the postponement shall pay to
the opposite party such costs as he may have
been put to in preparing f0~f~-ial, unless it it
alleged that the necessity for the postponement
has been caused by the misconduct of such op-
posite party, in which case the presiding Judge
shall make such order as to the costs a~ shall
appear to be just.

55.. A trial may be postponed more than
once, but if thd ~6fendant shall apply for such
further postponement, the presiding Judge may
grant the same on terms o~his bringing into
Court the money sought to be recove~l or part
thereof, or giving security for the same to the
satisfaction of the Clerk of the Coucg

56. Judgment by confession may be entered
u in an a~fignf~~o~i]~o~o w

the plaintiff with or without condition annexed
as to the time for payment of the deb~ or dam-
ages. The amount of debt or damagesshall he
stated in the confession.

. 57:. The confession may be of part only of
the alleged cause of action in wI~ch case the
plaintiff can proceed for the reside.

58. The written confession of judgement
given y any person shall not be o~a~ force
unless it be signed in the presence of a Soll-
citor, Justice of the Peace, or the Clerk of the
Court, and witnessed by such Solicitor, Justice
of the Peace, or Clerk of the Court.

59. It shall be lawful for the presidinsJudge
at all times to amend all defects anderson,
whether there is anything in writing to amend
by or ~not~ and whether the defect-or error l~
that of the par~y appIylng to amend or not ;
and all such amendments may be made wlthor
without costs, and upon such terms as the Fre-
siding Judge may deem fit ; t/nd all such
amendments as may be necessary for the put.
pose of de.training h the existing suit, the
realquestion in controversy het~veen the parties

60. When any person shall ha~e been im*
prisoned under process from this Court, he shall
not.be liable at any time thereafter ta be taken
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¯ " m of. money in are hereby summoned an4 reqmred to apDea
in execuhon for any debtor su . ¯ "-~ "-ersonall-’ or b,~ Solicitor at the Resfdent ~a-
respect of ~vhich he:h..as b so lmpnsoneu,

p , j J
. .¯ . t~: effects of such gistrate s Court, Auckland, on such Court day

provided th.at as a gmnst er the iudff- as shall fall next after the explratwn of
pei~on whatsoever aud wheresoev . .

ment under whiclr he shall have been so rm-
clear days after the personal service hereof,

prisoned as aforesaid shall be of as full force
at ten o’clock in the forenoon, to answer the

and effect as:i~the body of such person had
demand of

never been taken in execution by virture for°f the debt of
..m

thereof. " attels be£ound the particulars of which
61. If an money, goods or eh ~ - [ nnexed Herein fail not, or the

and proved{o be the property ot any person
are hereto a ¯ . ¯

imprisoned under process from this Court the
case will be heard and determined m your

s - may be selzcd and sold for the benefit of
absence¯ . ¯ "

im risoned. . - ~ :-~:, ] ~ne~w-~^ ~og ~e Clerk of the’Court in dupn~te,
P t en ar~ aua ar~ st,~u }.uuLvu~v ’ " ~n " ors~. tal eosu he we p LY : ,~ ZȲ .... !.~ o,~o~ ~.~s before the day of hea- g,

" " -d b’" the Clerk of the wourt, ou~ms~-! , .......... j -, -~:ourned you paying the
De ~ax~ ~ --~ b-~ the ~residing JudgeI the case may ~e auj .¯ , z
atmn may De rever~v% .~_ r ....... ¢ such adiournmen~. . -¯ " of elther ar~ . I uu~ ~,~ J
nnon the auulieatmn P Y . , r~ : ...... A~r mv hand, at the Resident-r-:: "~ esidin gud e shall in each case ~Lv~ ~?~o+,¢~ (2,hurl Auckland, this

~i 2a~ P;:mbeTof w~tg:esses are to be al-
±wagns~r,~-- -~ ....

lowed on taxation of costs, and their allowance
,lay ox

for attendance shall be according to the scale

in the Schedule marked E, unless otherwise
ordered, but shall in no case exceed the allow-
therein mentioned.

64. The following scale of Fees will be al-
lowed to Solicitors practising in this Court, for
all business done in the progress of the cause

whether as Counsel or Solicitor, and will be
considered coa~ in the cause, that is to say.

ever~ case~here the amount
darmed exceeds £10 and is
under £20, and the same is £ s. d.

undefended .... ,, ................ 1 1 0

Exceeding £20, and undefended 2 2 0

Exceeding £5, and not exceeding
£30, and the same is defended 2

2 0

:Exee~g ~ ’£80; aU(~ defend~ "~:~4408 ’0:

Every Jury case .....................
The above scale will not include the Fees

of the Court, nor expenses of the Jury, and
witnesses, but will be in addition thereto.

65. On notice of appeal being given as re-
oulred by ,the lgth clause of the ,’Resident
~agist~’ates Cou~,,s Ordinance Ex?nsion of
JuriSdiction Act, the party appeanng snau
nay to the Clerk of the Court a fee of £1 ls.
~rl~ieh shall be borne by the appellant or res-

~furthondent as the case ma.~, be, together with aer sum not exceeding £22s. as costs, as

~e?.be direcf~xI by the Judge deciding the ap-
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Resident Magistrate.

~.B.~The Court clays are the first aud
third Thursdays in every month, unless such
Thursday falls on a holiday, then the day
preceding.

If you wish to confess judgment, you musg
deliver your confession in writing si_.gne.,t by.
yourself in the presence of a Solicitor, dustme o~
the Peace. or t~ae Clerk of the Court~ and wit-
nessed by such Solicitor, Justice of the Peace,

or the Clerk of the Court~ to the Cl~rk of the
Court, two clear days before the day 0f~earing,
otherwise the fees for hearing will be charged.

If you and the plaintiff can agree to the
amoo the medo a
ment may be entered up at any time uy
Clerk of the Court. In which case, you and
the plaintiff must attend at the Court for that
purpose.

If you wish the cause to be tried by a jury,
you can do so by giving notice to the Clerk of
the Court, at least two clear days before the
day of hearing, and paying the necessary fees,
viz., £310s.

Summonses for witnesses may be obtained
on any day, except holidays, by applying to the
Clerl~ of the Court, at any time between the
hours of 10 and 4, except on Saturdays, and
then betweeu 10 and 2.

66. In all cases where a Jury is demanded To be indorsed on the Summons.

on behalf of a plaintiff and where the det%naant The plaintiff claims also the sum of
¯

*,

" * . *

¯ ~ : ...... " ;’~ ...... ,i; , - ...... : -~ .;;.~ ....
thou h the defendant were prese . ’ ,

trial as g I Schedule B.

Sc~ A. I Table of distances for service of Sum monS;s
....... | Where the defendan.t re smes ~:~-~"’~]~e-

In the Resident lVlagns~rates ~ ~ --~’;~2t)’ mila~wln:~ll~u~rt uu~ ....
uckland. ) ’ w,~,.- as of hear.Court, A .~-|%tohfe. ¯ ’y

To You[
tug.



~Tond 20 and wit~ 50
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8 do. do. [A. B., of (Auekland) make~h oathand saith that he did on thls.5
day

yond 50 miles. 14 do. do. 8f
duly serve

Schedule C. the above named defendant
with a true copy of the Summons andhereby authorise

bill of particulars hereto annexed by delivering~uckland to appear and,act as my Solicitor
the same personally to the said de~endant.tile Resident Magistrate s Court, Auckland,

a suit in which ] am
Sworn before me atand

is this day of 185¯ V~itness my hands day of .~’ , "

Se~edule~D̄ t" ~or every witness r " ",n the ~es~den~ ~Ia/’i~’~rafe’s ) ~,,:,1,:_ _ ~. .... e~dmg
~- --’,~ -- ~; ~ t t ""vtttuonemlleIroml;tleUourt~uUr~ -~ucKmnu. J . ¯ - t Hou~se, an sum no

an(
r eve extra il

.Print~l by W. C. W~to~, for tl¢ G~tr~- G~vcrnmont,

?


